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based on a conviction or civil judg-
ment, or all disputes over material
facts have been resolved pursuant to
809.470, the debarring official will make
a decision on the basis of all informa-
tion available, including findings of
facts and oral or written arguments
presented or submitted to the D&S
Committee by the contractor. The D&S
Committee must update the status of
the action on the General Services Ad-
ministration Excluded Parties List
System.

809.406-4 Period of debarment.

(a) Except in an unusual cir-
cumstance, the period of debarment
will not exceed 3 years. The debarring
official will base the period of debar-
ment on the circumstances sur-
rounding the cause for debarment.

(b) The DSPE may remove a debar-
ment, amend its scope, or reduce the
period of debarment based on a D&S
Committee recommendation if:

(1) VA has debarred the contractor;

(2) The action is indicated after the
DSPE reviews documentary evidence
submitted by or on behalf of the con-
tractor setting forth the appropriate
grounds for granting relief. Appro-
priate grounds include newly discov-
ered material evidence, reversal of a
conviction, bona fide change of owner-
ship or management, elimination of
the cause for which debarment was im-
posed, or any other appropriate
grounds.

809.407 Suspension.

809.407-1 General.

(a) As provided in FAR 9.407-1(d), au-
thority to determine whether to con-
tinue business dealings between VA
and a suspended contractor is dele-
gated to the SPE and is further dele-
gated to the DSPE.

(b) For the purposes of FAR 9.407-1,
the DSPE is the suspending official
under the Federal Management Regula-
tion at 41 CFR 102-117.295.

809.407-3 Procedures.

(a) Any individual may submit a rec-
ommendation to suspend a contractor
to the DSPE. The recommendation to
suspend must be supported with evi-
dence of a cause for suspension listed

809.407-3

in FAR 9.407-2. When the DSPE re-
ceives a recommendation for suspen-
sion, he or she will refer the matter to
the D&S Committee. If the reporting
individual is a VA employee and the
recommendation to suspend is based on
possible criminal or fraudulent activi-
ties, the VA employee must report the
circumstances to the VA Office of In-
spector General before making a rec-
ommendation to the DSPE.

(b) When the D&S Committee finds
evidence of a cause for suspension, as
listed in FAR 9.407-2, with or without a
recommendation, it will conduct a
fact-finding and present facts and rec-
ommendations to the suspending offi-
cial.

(c) If the suspending official finds a
basis for suspending a contractor, the
D&S Committee will prepare a notice
of suspension under FAR 9.407-3(c) for
the signature of the suspending offi-
cial. The signed notice of suspension
will be sent to the last known address
of the contractor, the contractor’s
counsel, or agent for service of process,
by certified mail, return receipt re-
quested. In the case of a business, the
D&S Committee may send the notice of
suspension to any partner, principal,
officer, director, owner or co-owner, or
joint venture. The D&S Committee
concurrently must post notice of sus-
pension to the General Services Admin-
istration Excluded Parties List System
pending completion of investigation
and any ensuing legal proceedings.

(d) If VA receives a reply from the
contractor within 45 calendar days of
sending the notice of suspension, the
D&S Committee must consider the in-
formation in the reply before the Com-
mittee makes further recommenda-
tions to the suspending official. The
D&S Committee, upon the request of a
suspended contractor, must, as soon as
practicable, allow the contractor an
opportunity to appear before the D&S
Committee to present information or
argument in person or through a rep-
resentative. The contractor may sup-
plement the oral presentation with
written information and argument.
The proceeding will be conducted in an
informal manner and without require-
ment for a transcript. The D&S Com-
mittee shall prepare a report of the
proceeding for the suspending official.
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(e) In actions not based on an indict-
ment, if the D&S Committee finds that
the contractor’s submission in opposi-
tion to the suspension raises a genuine
dispute over facts material to the sus-
pension, the D&S Committee shall sub-
mit to the suspending official the in-
formation establishing the dispute of
material facts. However, the D&S Com-
mittee must first coordinate any fur-
ther proceeding regarding the facts in
dispute with the Department of Justice
or with a State prosecuting authority
in a case involving a State jurisdiction.
VA will take no further action to de-
termine disputed material facts pursu-
ant to this section or 809.470 if the De-
partment of Justice or a State pros-
ecuting authority advises VA that ad-
ditional proceedings to make such a
determination would prejudice Federal
or State legal proceedings.

(f) If the suspending official agrees
that there is a genuine dispute of mate-
rial facts, the suspending official shall
refer the dispute to the designee for
resolution pursuant to 809.470.

809.470 Fact-finding procedures.

The provisions of this section con-
stitute the procedures to be used to re-
solve genuine disputes of fact pursuant
to 809.406-3 and 809.407-3 of this chap-
ter. The DSPE shall appoint a designee
to conduct the fact-finding. OGC shall
represent VA at any fact-finding hear-
ing and may present witnesses for VA
and question any witnesses presented
by the contractor. The hearings shall
be conducted in Washington, DC. The
proceedings before the fact-finder will
be limited to a finding of the facts in
dispute, as determined by the debar-
ring or suspending official. The fact-
finder will establish the date for the
fact-finding hearing, normally to be
held within 45 working days of the sub-
mission of the dispute.

(a) The Government’s representative
and the contractor will have an oppor-
tunity to present evidence relevant to
the facts at issue. The contractor may
appear in person or through a rep-
resentative at the fact-finding hearing.
The contractor may submit documen-
tary evidence, present witnesses, and
confront any person the agency bpre-
sents.
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(b) Witnesses may testify in person.
Witnesses will be reminded of the offi-
cial nature of the proceedings and that
any false testimony given is subject to
criminal prosecution. Witnesses are
subject to cross-examination. Hearsay
evidence may be presented and will be
given appropriate weight by the fact-
finder.

(¢c) The proceedings shall be tran-
scribed and a copy of the transcript
shall be made available at cost to the
contractor upon request, unless the
contractor and the fact-finder, by mu-
tual agreement, waive the requirement
for a transcript.

(d) The fact-finder shall determine
the disputed fact(s) by a preponderance
of the evidence. As required by FAR
9.406-3(d)(2)(1) and 9.407-3(d)(2)(i), writ-
ten findings of fact shall be prepared by
the fact-finder. A copy of the findings
of fact shall be provided to the debar-
ring or suspending official, the Govern-
ment’s representative, and the con-
tractor.

Subpart 809.5—Organizational
and Consultant Conflicts of In-
terest

809.503 Waiver.

The HCA is delegated authority to
waive any general rule or procedure of
FAR Subpart 9.5. As provided at FAR
9.503, this authority may not be redele-
gated.

809.504 Contracting officer
sibilities.

(a) A contracting officer must deter-
mine whether awarding a contract will
result in an actual or potential conflict
of interest for the contractor.

(1) The contracting officer will make
a conflict of interest determination
after reviewing information submitted
by offerors, evaluating information
gathered under FAR 9.506, and exer-
cising his or her own judgment.

(2) In evaluating possible organiza-
tional conflicts of interest, the con-
tracting officer may obtain the advice
of legal counsel and the assistance of
technical specialists.

(b) If the contracting officer deter-
mines that there is no way to avoid or
mitigate an organizational conflict of
interest arising from a contract award,

respon-
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